
�    www.vtbar.org THE VERMONT BAR JOURNAL •  FALL 20�0

Eldercare mediation is a decision making 
process available to families facing difficult 
choices regarding an aging parent or loved 
one. Seniors are living longer than ever 
before. As they age, important plans often 
need to be made, including: where they are 
going to live; how financial affairs should 
be managed and by whom; what kind of 
medical care is appropriate; and whether or 
not they should continue to drive. Making 
these determinations usually requires 
troublesome conversations within a family. 
Such discussions can lead to profound 
conflicts that must be resolved before the 
elderly loved one can be assured of a safe 
and comfortable environment in which to 
live out their days. 

When faced with these hard eldercare 
choices, families often turn to attorneys for 
help in understanding the legal issues and 
for support in the court proceedings. While 
attorneys are highly skilled and in some 
cases absolutely indispensable in bringing 
a matter to closure, they are legally bound 
to represent aligned interests and cannot 
ethically serve conflicting positions. The 
shifting and lifelong dynamics that come into 
play when dealing with an elderly member 
of a family are not always well-suited to 
adversarial courtroom proceedings. Issues 
that arise in family planning may create 
great emotional intensity, and disparity 
among formerly loving individuals can grow 
swiftly and leave devastating results in its 
wake. Susan Butterwick, directing attorney 
for Care Giver Mediation Projects for the 
Center for Social Gerontology writes, “This 
is one of the most difficult dilemmas our 
society, families, care givers, and elders 
face. Families often find themselves on 
opposing sides in a courtroom involved in 
contested litigation over how best to care 
for a loved one.” 

Attorneys are in an excellent position 
to refer families to eldercare mediation, 
and such referrals need not terminate 
the ongoing need for legal counsel. 
Depending upon the needs of the family, 
an attorney may be present during the 
mediation sessions as an advocate, or 
available between sessions to provide 
information and support. It is also common 
for attorneys to play a role in drafting 
final agreements and submitting them to 
the court. Where court proceedings are 
necessary for the appointment of a legal 
guardian, an attorney may assist the family 
at the hearings after the contested issues 
have been resolved through mediation. 

Choosing mediation as a first option not 
only ensures appropriate care and support 
for an aging parent or loved one, but also 
strengthens the participants’ capacity for 
communication, decision-making, and 
positive interaction. 

Eldercare mediation covers a myriad of 
issues, including medical decisions, personal 
care, options for living arrangements, 
financial considerations, trust and estate 
matters, guardianship, and management 
of daily care needs. Longstanding 
questions among family members are also 
commonly discussed, and room is made for 
conversations about previously unspoken 
feelings that may initially appear to be 
unrelated to the decisions at hand, but 
which, in fact, must be resolved before the 
family can move forward constructively.

Eldercare mediation is the ideal option 
for those families faced with changing 
family dynamics, where plans are not 
in place, and growing stress and strain 
in relationships promise to complicate 
forthcoming decisions. 

Mediation is not always the appropriate 
choice. It is not necessary where families 
have had the opportunity to plan ahead 
and have obtained good legal, medical, and 
financial advice, nor is it necessary in families 
who are able to reach consensus regarding 
major issues without needing outside help. 
There are also the cases in which families 
find themselves so deeply divided that the 
possibility of bringing members together 
for mediation is untenable. However, 
where families are faced with changing 
family dynamics, and solid plans are not yet 
in place, eldercare mediation is the ideal 
option. When facilitated discussions begin 
before positions have become entrenched 
and strained, long-lasting positive outcomes 
can be attained. 

Eldercare mediation has many benefits: 
It has a high success rate. It permits the 
elderly to be involved to the greatest 
extent possible. It gives power to the 
elderly who may believe they have lost 
control of their lives. It helps families heal 
so the elderly no longer see their children 
fighting. It is goal-directed and thus helps 
family members focus on future needs in 
arriving at sound decisions. And it provides 
effective alternatives to litigation.

Eldercare mediation offers:

• an open conversation in which all 
participating family members' voices 
are heard and included in the dialogue 

and decisions;
• an informed conversation in which 

family members are encouraged to 
seek information and support from 
attorneys, financial advisers, health 
care and other professionals, to ensure 
the family is making thoughtful, well-
informed decisions;

• a supportive conversation in which 
family members can share feelings, 
concerns, and differences, knowing 
that the mediator is there to bridge 
misunderstandings, work with the 
families' strengths, and make sure all 
involved are heard and understood;

• a confidential conversation allowing 
families privacy and dignity;

• an empowering decision-making 
process in which long-lasting 
agreements are designed by the 
family and for the family. 

Eldercare mediation is a straightforward 
process. It takes place wherever the family 
is most comfortable, including a family 
member’s home, a mediator’s office, or 
in a community center. The number of 
mediation sessions varies considerably 
depending on the particular circumstances; 
it can take as few as one or two meetings, 
or can require substantially more time. 

The mediation usually begins with the 
facilitator carefully explaining the process 
to the participants and giving the family 
members a chance to ask any questions 
about the sessions. Each participant has a 
chance to express his or her thoughts, ideas, 
and concerns. This process insures that all 
family members will have their point of view 
heard and acknowledged. The mediator is 
then able to identify issues, noting the areas 
of agreement and disagreement. Needs 
and desires are thoroughly discussed and 
evaluated, along with options for solutions. 
Sessions generally end with a clarification 
of the additional information that is needed 
before final plans and agreements can 
be reached. The goal of this process is to 
ensure that all parties are able to arrive at 
mutually agreeable solutions.

Chittenden County Probate Judge Susan 
Fowler hears dozens of adult guardianships 
every year. She has found that when 
family members discuss plans involving 
changes in a parent's life, the person being 
discussed often feels powerless and fearful 
about the potential loss of control over 
his or her life. Conflicts arise as children 
grapple for control, and the parent is 
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frequently left out of the conversation. 
These familial conflicts can have long-
lasting negative ramifications, and Judge 
Fowler has experienced hearings in which 
frail, frightened, and visibly upset elderly 
parents weep silently in the courtroom while 
their adult children argue with one another 
over accommodations each are trying to 
push for their parent. The judge supports 
eldercare mediation because the central 
character, the elderly person, can be heard 
respectfully in a non-adversarial setting, 
making for a less stressful experience for 
the aged parent and for the entire family. In 
the majority of adult guardianship cases she 
hears, Judge Fowler finds the issue is not 
whether someone requires the assistance 
of a guardian, but rather who should be 
given the responsibility of serving as that 
guardian. Longstanding sibling rivalries 
are frequently rekindled, and competing, 
misguided efforts by children to gain 
control of a failing parent’s life, including 
their finances, often develop into intensely 
bitter disputes.

Guardianship is a fluid process, and orders 
can be modified or terminated at any time. 
Court rulings that one or more parties find 
unacceptable can generate costly and time-
consuming appeals, as well as requests for 
additional hearings or reconsiderations of 
existing orders. If family members are able 
to work together toward an acceptable 
resolution of their conflicts before court 
proceedings are initiated, painful hearings 
and the accompanying costs and emotional 
upheavals can be avoided.

It takes courage for a family to sit down 
together to talk about family issues even 
under the best of circumstances. When 
stress is high and conflict is present, the 
prospect of negotiating can become 
daunting. Those being referred to elder 
care mediation can be assured that the 
process is voluntary and confidential, and 
decisions will not be forced upon the 
family. The mediator will set guidelines 
for the behavior of everyone during the 
mediation sessions in order to facilitate the 
flow of information, keep the conversations 
on track, help everyone to consider all of 
the options, help break up any stalemates 
that occur, and to act as referee whenever 
it is necessary. The mediator does not 
have a personal stake in the outcome and 
functions only as a neutral facilitator. As 
opposed to a what happens in a courtroom 
procedure, the mediator does not make 
any of the decisions for the family. Rather, 
the mediator keeps the family focused on 
priorities and opportunities for clarification 
so that they can make their own decisions. 

When families are given all of the 
information about eldercare mediation 
they are able to enter into the process 
with less anxiety, more control, and with 
the anticipation of a peaceful resolution. 

Support and encouragement for all family 
members can be fostered, and if mediation 
proves to be unsuccessful, contested court 
proceedings always remain an option. 

As eldercare mediation becomes 
more popular, lawyers and mediators are 
beginning to build partnerships and provide 
much-needed services that are expanding 
the resources available to families facing 
these highly emotional adjustments. 
Opportunities for families to find long-
lasting resolutions that will provide better 
care and options are increasing through 
eldercare mediation. Parents are able to 
maintain their dignity and autonomy by 
remaining involved as much as possible in 
the decision-making process. Finances and 
tasks can be divided up, rather than falling 
on one child’s shoulders. Participants can 
build a “custom-made” plan that works 
well for them. In a private, informal setting, 
the mediator is able to help families 
overcome obstacles that block problem-
solving. Families that turn to mediation 
are able to improve their relationships by 
showing loving care and respect for their 
parents and for one another. The decisions 
they make together tend to support future 
generations through more open family 
communication and harmony. 

Please consider elder-law-mediation the 
next time you face a complicated case 
involving elder concerns. Your clients have 
nothing to lose and much to gain. 

____________________
The Hon. Judge Susan L. Fowler has 

been the Chittenden County Probate 
Judge since February 1995. 

Neal Rodar has over sixteen years of 
experience in professional mediation. He 
was director of the Woodbury Dispute 
Resolution Center for ten years. Neal’s 
board and committee memberships 
include the Professional Responsibility 
Board of the Vermont Supreme Court, 
the Oversight Committee of the Vermont 
Family Court Mediation Program, and the 
Vermont Environmental Court Mediation 
Program. He is contracted to mediate with 
the Vermont Human Rights Commission, 
the Department of Education of the State 
of Vermont, and the Vermont Family Court 
Mediation Program. Neal has worked 
extensively developing mediation programs 
with state governments and for the past 
five years has worked closely with probate 
judges of the Vermont judiciary, as well as 
with The Center for Social Gerontology, in 
developing a mediation program focusing 
on eldercare and adult guardianship issues. 
He has acted as a case manager in Vermont 
family court and serves as mediator-in-
residence at the Woodbury Institute at 
Champlain College in their Masters in 
Mediation and Applied Conflict Studies 
program. 

The following are 
examples of what may 

be typical conversations 
that include both 

problems and outcomes 
of a family dispute, and 
also demonstrate the 

importance and power of 
eldercare mediation. 

Before mediation:
Mother should live in an 
assisted living place where 
she can get help when she 
needs it. You can’t always be 
around to take care of her 
and I don’t live near her.

No way. She is perfectly 
happy at home and if you’d 
just find a way to help out 
a little more she would be 
able to stay where she is. 
But I can’t do it all alone. It 
isn’t fair.

Why can’t you kids get 
along? I don’t want you 
fighting like this. That’s not 
how I raised you.

After mediation:
I am so pleased that you 
agreed to take care of Mom 
three weeks a year so I can 
go on vacation. It helps me 
just to know you’ll be there 
for me when I need your 
help, and I appreciate your 
financial contributions as 
well.

Well, it only seems fair to 
share the responsibility. Just 
because you live near Mom 
doesn’t mean you should 
be the only child caring for 
her. 

Thank you both for working 
this out. It is a great relief 
to me. Now I know you can 
still count on each other 
after I’m gone.
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